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went on to state “the Ombudsman wishes to assist the Royal Commission
by providing answers to any questions relevant to the functions of the
Ombudsman and other matters raised by this Public Hearing”.

Pursuant to that expressed intention, the letter enclosed a further
statement of the Ombudsman dated 19 May 2021 which, again, was
provided voluntarily to the Royal Commission. The letter also stated “[i]n
the event that there are other matters about which the NSW Ombudsman
can assist, please provide in writing any questions you wish answered or
topics addressed”.

By letter dated 20 May 2021, the Solicitor Assisting the Royal Commission
wrote to the NSW Crown Solicitor’s Office stating, “Counsel Assisting the
Royal Commission would like to examine [the NSW Ombudsman] in
relation to the matters covered in his two statements” and requested the
NSW Ombudsman to attend Public Hearing 13 in person, to give evidence.
The letter stated, “in the event that [the Ombudsman declined to attend
for this purpose voluntarily], we may consider issuing him with a
Summons to Appear”.

By letter dated 21 May 2021, the NSW Crown Solicitor’s Office wrote to
the Solicitor Assisting the Royal Commission, stating:

As indicated in my letter dated 19 May 2021, the Ombudsman wishes to
assist the Royal Commission and to that end voluntarily provided two detailed
statements and many documents in response to the Commission’s
information requests.

| note, however, that the matters the subject of those requests occurred prior
to Mr Miller’s employment by the NSW Ombudsman’s Office and prior to his
appointment as Ombudsman. Mr Miller’s knowledge of those matters is
generally limited to the documents which are currently before the Royal
Commission. In so far as the matters relate to functions of previous
Ombudsmans concerning reportable employment-related child protection
conduct or reportable disability incidents, Mr Miller did not personally
exercise those functions, and they are no longer functions of the Ombudsman.

I am instructed that the Ombudsman respectfully declines your request that
he appear voluntarily. However, if there is any further assistance the
Ombudsman can provide by way of the provision of other historical
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CHAIR: What is the foundation for that view?
MS FURNESS: His foundation is the section | have just read.

CHAIR: That a Royal Commission is a legal proceeding for the purposes of
that section?

MS FURNESS: Yes, Chair.

CHAIR: Is there any authority that establishes that proposition?

MS FURNESS: It is his view, based on his construction of the legislation.
CHAIR: | don't doubt it's his view but | am not sure that's the question | asked.

MS FURNESS: Chair, if you wish to have a discussion with me as to the legal
basis, | would want to take that on notice. And if you wish submissions by the
Ombudsman as to his view, then if that is the case, | will need to take that on
notice.

CHAIR: If you would be good enough to do that. I'm not sure what the
position might be but | rather judge from Counsel Assisting's opening that we
might be invited to make a finding in relation to the Ombudsman and I'm just
wondering about what role the Ombudsman is going to take in these
proceedings.

Perhaps taking that on notice, you might also consider what the interaction is
between a provision in state legislation, section 35 of the Ombudsman Act,
and the relevant provisions of the Royal Commissions Act, which is a
Commonwealth Act and, one might think, prevailed over any inconsistent
state Act. But | will leave that with you, should the issue arise later on. Thank
you.

On 26 May 2021, the Crown Solicitor’s Office served written submissions
by the Ombudsman on his competence and compellability to give
evidence.

Following receipt of those submissions, the Chair stated:®

| have received submissions from you, Ms Furness, on the question of the
competence and compellability or otherwise of the Ombudsman. The position

Transcript, 26 May 2021, page 275, line 1-13.
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submissions note that the Ombudsman did not explain who made the
decision to not send the letter or whether he discussed the issue with
anyone in the office who had direct involvement in the decision. [445]
However:

a. No request for this information was sought by those assisting the
Royal Commission.

b. Itis nevertheless obvious from the documents that the decision
maker in respect of the release of information was the then
Deputy Ombudsman, Steve Kinmond. On 7 November 2018, Mr
Kinmond'’s decision was recorded as being to release the
information contained in the draft letter to, among others,
Sunnyfield was noted as being made under s.34(1)(b2) of the
Ombudsman Act: ex 13-319. On 12 December 2018, in relation to
a later draft of a letter, Mr Kinmond (‘SK’) was then recorded as
making the decision that the information in the letter was to be
released to the Office of the Children’s Guardian under s.16A of
the Children and Young Persons (Care and Protection) Act 1998
(NSW).

c. Mr Kinmond’s appointment and employment with the
Ombudsman’s Office ended in December 2018. The Ombudsman
(Mr Miller) commenced his role in the Ombudsman’s Office after
Mr Kinmond had left and has never worked with Mr Kinmond.

36. Finally, the submission has no regard for the special position occupied by

37.

the Ombudsman, as reflected in the legislative framework applying to him
and the submissions made by the Ombudsman on 26 May 2021. The
legislation carefully and proscriptively limits the Ombudsman’s
competence and compellability to give oral evidence to the Royal
Commission. It is disappointing that Counsel Assisting’s submissions did
not have regard to the — at least — “interesting issues” thrown up by s. 35
of the Ombudsman Act that resulted in neither (i) Counsel Assisting
submitting the Royal Commission issuing a summons to require the
Ombudsman’s attendance, or (ii) the Royal Commission issuing a
summons on its own motion.

As is clear from the correspondence set out above, at all times the
Ombudsman has indicated his willingness to volunteer relevant
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First, the evidence provides important context which is missing from
Counsel Assisting’s simplistic recitation of supposedly relevant matters.
The evidence for the matters set out below can be found in ex 13:320.

The allegation dealt with by Provider 1 in 2003 was found to be “not
substantiated insufficient evidence”, meaning it was dismissed. He was
stood down because of concerns about his honesty but was still
considered suitable for work as a support in disabilities. A further
complaint in 2003 resulted in SP1 being placed on restricted duties.

Four allegations were dealt with by Provider 2 in 2004 and 2005. All were
dismissed. The first was found to be “not substantiated insufficient
evidence” and the Provider took no action. The second and third were
found to be “misconceived”. The fourth was found to be “not
substantiated insufficient evidence”. SP1 then resigned.

The next allegations were made in 2016 by a previous employer. Two
matters were dismissed, having been found to be “not substantiated
insufficient evidence”. One which concerned alleged fraud was sustained
and SP1 was dismissed as a result of that finding.

Notifications were made to the Office of the Ombudsman in 2017 by
Provider 4 against SP1 and other employees/contractors. SP1 was a
contractor with Provider 4. The primary allegations were investigated by
FACS and were not substantiated. The allegations against SP1 relied upon
the primary allegations being substantiated. The Ombudsman’s Office
took no further action.

In 2018, notifications from Sunnyfield in relation to Melissa were received
by the Ombudsman’s Office.

Secondly, the applicable legislative basis identified by Counsel Assisting as
providing the Ombudsman the power to disclose to Sunnyfield is
5.34(1)(b2), which provides:

34 Disclosures by Ombudsman or officer

(1) The Ombudsman shall not, nor shall an officer of the Ombudsman,
disclose any information obtained by the Ombudsman or officer in
the course of the Ombudsman'’s or officer’s office, unless the
disclosure is made:
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(b2) to any person if the Ombudsman believes on
reasonable grounds that disclosure to that person is
necessary to prevent or lessen the likelihood of harm
being done to any person (but only if the Ombudsman
also believes on reasonable grounds that there is a risk
of harm (including self-harm) being done to any
person),

This provision is not properly characterised as a “power” but is in fact an
exception that permits what would otherwise be prohibited. When regard
is had to that provision, it does not support the submissions by Counsel
Assisting for the following reasons.

First, a cluster of allegations were made in 2003 and 2004; 15 years
before the notification by Sunnyfield, and none of those allegations were
substantiated. Section 34(1)(b2) requires a current belief on reasonable
grounds. Allegations that were investigated and dismissed 15 years ago
cannot be properly considered as justifying that belief. It is also relevant
that the serious allegation for which he was dismissed concerned fraud
and not a matter involving risk of harm to residents.

Secondly, Sunnyfield’s view that, in hindsight, the information would have
been relevant to it, is irrelevant to the statutory test.

It is not surprising that the decision was ultimately made not to send the
information to Sunnyfield. The test, which requires the Ombudsman to
believe on reasonable grounds that there is a risk of harm, was clearly not
met. Dated, unsubstantiated, dismissed misconduct allegations could not
in the circumstances have had a ‘rational bearing’ upon the formation of a
reasonable belief that there was a risk of harm, and could not be
considered ‘sufficient to induce in the mind of a reasonable person’ the
necessary reasonable belief: McKinnon v Secretary, Department of
Treasury [2006] HCA 45; (2006) 228 CLR 423, [12]-[13].

Counsel Assisting also submit, in response to the Ombudsman’s second
statement that the decision maker may have doubted whether the power
was available to make the disclosure to Sunnyfield, “it would be
surprising” if that was not put in writing. This comment is speculative and
not supported by the evidence before the Royal Commission.

13






